
 

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV 17-5463-GW (PJWx) Date November 30, 2017

Title Product Association Technologies v. Clique Media Group

Present: The Honorable GEORGE H. WU, UNITED STATES DISTRICT JUDGE

Javier Gonzalez Terri A. Hourigan

Deputy Clerk Court Reporter / Recorder Tape No.

Attorneys Present for Plaintiffs: Attorneys Present for Defendants:

None Present Christopher Broderick
Yasser M. El-Gamel

PROCEEDINGS: DEFENDANT CLIQUE MEDIA GROUP'S MOTION FOR
ATTORNEYS' FEES [45]

Counsel for Plaintiff is not present.

Court confers with defense counsel. The Tentative circulated and attached hereto, is adopted as the
Court’s Final Ruling. Defendant’s Motion is DENIED, except the Court will award Defendant’s
attorneys’ fees in the amount of $10,465 for Plaintiff’s failure to appear at today’s hearing. Payment will
be made 30 days from the date of this order.
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Product Association Technologies LLC v. Clique Media Group, Case No. 2:17-cv-05463-GW-(PJWx) 
Tentative Ruling on Motion for Attorneys’ Fees  
 
 
 
I. BACKGROUND 
 
 Plaintiff Product Association Technologies LLC (“Plaintiff” or “PAT”) filed suit in the 

Eastern District of Texas against Defendant Clique Media Group (“Defendant” or “Clique 

Media”) in April 2017.  See Compl., Docket No. 1.  The Complaint alleged that Clique Media 

uses online shopping portal systems that infringe U.S. Patent No. 6,154,738 (“the ’738 Patent”).  

Id.  On July 5, 2017, the presiding court consolidated this suit with five other suits for all pretrial 

purposes aside from venue.  Docket No. 13.  Defendant moved to dismiss for improper venue on 

June 28, 2017.  Docket No. 10.  In response, Plaintiff requested venue transfer to the Central 

District of California.  Docket No. 15.  On July 20, 2017, this suit was transferred to this District.  

Docket No. 17. 

 On August 3, 2017, Defendant moved to dismiss for lack of patentable subject matter 

under 35 U.S.C. § 101, claiming that the ’738 Patent was directed to the abstract idea of locating 

and sending product information in response to a request.  Docket No. 30.  The Court granted 

dismissal on October 13, 2017.  Docket No. 39. 

 Defendant now seeks a ruling that they are entitled to fees because this is an “exceptional 

case” under 35 U.S.C. § 285.  Memorandum in Supp. of Mot. for Attorneys’ Fees (“Motion”), 

Docket No. 45-2.  Plaintiff has filed an Opposition (Docket No. 48) and Defendant has filed a 

Reply (Docket No. 498). 

II. LEGAL STANDARD 
 
 35 U.S.C. § 285 provides that “[t]he court in exceptional cases may award reasonable 

attorney fees to the prevailing party.”  “[A]n ‘exceptional’ case is simply one that stands out 

from others with respect to the substantive strength of a party’s litigating position (considering 

both the governing law and the facts of the case) or the unreasonable manner in which the case 

was litigated.”  Octane Fitness, LLC v. ICON Health & Fitness, Inc., 134 S. Ct. 1749, 1756 

(2014).  “District courts may determine whether a case is ‘exceptional’ in the case-by-case 

exercise of their discretion, considering the totality of the circumstances.”  Id.  The 

preponderance of the evidence standard governs, id. at 1758, and all aspects of a district court’s 
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§ 285 determination are reviewed under the abuse of discretion standard.  Highmark Inc. v. 

Allcare Health Mgmt. Sys., Inc., 134 S. Ct. 1744, 1747 (2014). 

III. ANALYSIS 
 
 Defendant first asserts that Plaintiff knew the ’738 Patent was invalid under § 101 prior 

to bringing its lawsuit.  Docket No. 45-2 at 1.  Patentable subject matter is a complex and 

developing area of the law.  See Gametek LLC v. Zynga, Inc., No. CV 13-2546 RS, 2014 WL 

4351414, at *3 (N.D. Cal. Sept. 2, 2014) (denying attorney fees, noting an invalidity finding does 

not make a case ipso facto exceptional, “particularly . . . where the critical issue of inventive 

concept is evolving” after Alice).  It is true that in this case, the Court was unpersuaded by 

Plaintiff’s patentability arguments.  Further, at the hearing on Defendant’s § 101 motion, 

Defendant’s counsel identified statements in the ’738 Patent’s intrinsic record that appeared to 

conflict with Plaintiff’s characterization of the claims and its arguments for patentability.  

Despite this, it is still difficult to say that Plaintiff’s position was so baseless as to make this case 

exceptional.  This was the first time the ’738 Patent was evaluated in a lawsuit.  Defendant does 

not submit evidence to show that Plaintiff’s opposition to Defendant’s § 101 motion relied on 

baseless or frivolous legal arguments, as opposed to simply losing arguments.  The fact that the 

owner of Plaintiff also owns other patents that courts have found invalid under § 101 does not 

change the analysis.  Beyond Defendant’s conclusory allegations that Plaintiff made the same 

arguments regarding validity with respect to those other patents, Defendant does not explain to 

the Court how those arguments were the same, let alone how those arguments were frivolous.  

Defendant has failed to show by a preponderance of the evidence that this case is exceptional due 

to the (lack of) substantive strength of Plaintiff’s litigating position. 

 Defendant also notes that on the same day Plaintiff filed this action, it filed seven cases 

asserting the ’738 Patent against “multiple” other defendants.  Docket No. 45-2 at 3.  Defendant 

argues that Plaintiff’s voluntary dismissals following § 101 challenges in several of those other 

cases are evidence that Plaintiff had no intention of testing the merits of its patent.  Id. at 3-4.  

Plaintiff’s voluntary dismissal behavior is suspicious, and “a pattern of litigation abuses 

characterized by the repeated filing of patent infringement actions for the sole purpose of forcing 

settlements, with no intention of testing the merits of one’s claims, is relevant to a district court’s 

exceptional case determination under § 285.”  SFA Sys., LLC v. Newegg, Inc., 793 F.3d 1344, 

1349 (Fed. Cir. 2015); see also Rothschild Connected Devices Innovations, LLC v. Guardian 
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Prot. Servs., Inc., 858 F.3d 1383, 1390 (Fed. Cir. 2017).  However, Defendant has not provided 

evidence of a “pattern” of Plaintiff filing patent infringement actions for the sole purpose of 

nuisance settlements for this patent.  Cf. Rothschild Connected Devices Innovations, LLC v. 

Guardian Prot. Servs., Inc., 858 F.3d 1383, 1389 (Fed. Cir. 2017) (finding exceptionality when 

plaintiff filed 58 lawsuits asserting the same patent); Eon-Net LP v. Flagstar Bancorp, 653 F.3d 

1314, 1326-27 (Fed. Cir. 2011) (affirming the district court's finding of an “indicia of extortion” 

where a plaintiff filed over 100 lawsuits and “[e]ach complaint was followed by a ‘demand for a 

quick settlement at a price far lower than the cost of litigation . . . .’” (citation omitted)); eDekka 

LLC v. 3balls.com, Inc., Case No. 2:15-cv-541 JRG, 2015 WL 9225038 (E.D. Tex. Dec. 17, 

2015) (finding exceptionality when the plaintiff filed over 200 lawsuits asserting infringement of 

the same patent).  Notably, Plaintiff’s eight same-day filings represent the first times the ’738 

Patent has been asserted.1  Moreover, Defendant has not submitted evidence of the value of 

Plaintiff’s settlements in its other seven cases to show that all − or even just some − of those 

cases concluded in nuisance value settlements.  For instance, although Defendant asserts in its 

Reply that Plaintiff settled some of its other cases in exchange for other defendants simply 

dropping their § 101 motions (Docket No. 49 at 2), Defendant provides no evidentiary basis for 

this assertion.    

 In a similar vein, Defendant contends that Plaintiff attempted to “extract a $95,000 

nuisance value settlement from Clique Media, not to win or even fully test this case on the 

merits.”  Docket No. 45 at 5.  Defendant relies on a number of distinguishable − and, by 

Defendant’s own admission, more egregious − cases to support this contention.  Id. at 5-6; 

Docket No. 49 at 4.  Contrary to Defendant’s characterizations, Plaintiff did test the merits of 

this case and, as a consequence, some of the claims of the ’738 Patent have now been found 

invalid.  Docket No. 39; cf. Rothschild Connected Devices Innovations, LLC v. Guardian Prot. 

Servs., Inc., 858 F.3d 1383, 1390 (Fed. Cir. 2017) (exceptionality found where plaintiff moved 

for voluntary dismissal after § 101 motion was filed and defendant cross-moved for fees).  

Additionally, the value of Plaintiff’s settlement offer is not a dispositive sign of a nuisance value 

settlement.  See Eon-Net, 653 F.3d at 1327 (finding that the settlement value was among many 

                                                            
1 Defendant urges the Court that the fact that Plaintiff filed only eight lawsuits should not influence the Court’s 
analysis.  Docket No. 49 at 5 (stating that although Plaintiff filed far fewer cases than another company owned by 
the same individual, this is “merely evidence that PAT’s assertion campaign was cut short).  But unlike the cases 
Defendant cites, Plaintiff did in fact test the merits of its patent in the course of filing eight − rather than over 50 − 
lawsuits.  Although not a dispositive factor, the Court still takes this information into consideration.     
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factors contributing to the classification of a nuisance value settlement, including the plaintiff’s 

filing of over 100 lawsuits asserting the same patents, the timing of plaintiff’s $3,000 settlement 

offers right before a hearing was scheduled on a § 101 motion, and plaintiff’s disproportionately 

burdening the defendant with discovery requests).  Given the uncertainties concerning §101 

jurisprudence, the stage of the litigation, and lack of evidence of prior settlements or licenses for 

the ’738 Patent, there is insufficient information to show the offered settlement value was 

unreasonable.   

 Defendant also argues that Plaintiff’s decision to request venue transfer to this District in 

light of the Supreme Court’s TC Heartland decision was an unnecessary delay tactic.  Docket 

No. 45-2 at 4.  Plaintiff filed this lawsuit in April 2017, several months before TC Heartland 

rendered Plaintiff’s venue improper.  Docket No. 1; see also In re Micron Tech., Inc., No. 2017-

138, 2017 WL 5474215, at *6 (Fed. Cir. Nov. 15, 2017) (TC Heartland constitutes a change in 

the law).  Defendant fails to adequately support the position that transferring venue, rather than 

accepting the complete dismissal of a lawsuit and then refiling in an appropriate venue, was an 

unreasonable way to litigate a lawsuit, particularly where such a course of action is condoned by 

statute.  See 28 U.S.C. § 1406.  On the one hand, Defendant complains that Plaintiff voluntarily 

dismissed other actions when § 101 motions were pending.  On the other hand, Defendant 

complains that Plaintiff sought transfer rather than dismissal in this case, and chose to continue 

litigating the merits in a venue it did not initially select.  Defendant has not shown that Plaintiff’s 

request to transfer venue was solely used to intentionally increase litigation costs in this action.     

 Many of Defendant’s arguments rely on the assumption that the actions of Plaintiff’s sole 

member, Leigh M. Rothschild, in other patent lawsuits involving other entities are attributable to 

Plaintiff in this case for the purpose of finding exceptionality.  Id. at 2-3, 7.  Specifically, 

Defendant states that Mr. Rothschild is a “prolific [non-practicing entity]” and is “well aware of 

invalidity under § 101.”  Id. at 2-3.  Defendant also argues that Mr. Rothschild is the real actor in 

interest in this litigation and has a history of asserting baseless patent infringement claims.  Id. at 

2-3 (citing Rothschild Connected Devices Innovations, LLC v. Garmin Int’l, Inc., 858 F.3d 1383 

(Fed. Cir. 2017)).  While it is notable that the same individual that the Federal Circuit sanctioned 

for patent infringement litigation misconduct is connected to Plaintiff, Defendant does not 

sufficiently explain how Mr. Rothschild’s involvement in past cases bears on the exceptionality 

of Plaintiff’s conduct in this lawsuit. 
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 Similarly, Defendant’s final request is that the Court impute the acts of Mr. Rothschild to 

Plaintiff and hold Mr. Rothschild jointly and severally liable for attorneys’ fees.  Docket No. 45 

at 7.  Specifically, Defendant asserts that Mr. Rothschild is the sole member of Plaintiff and 

therefore “the two are one in the same.”  Id.  Defendant cites a case from the Eastern District of 

Texas that identifies a three-factor test for when entities may be treated as one and the same.  Id. 

at 7 (citing Iris Connex, LLC v. Dell, Inc., 235 F. Supp. 3d 826 (E.D. Tex. 2017)).  Defendant, 

however, does not even walk through these three factors to show their applicability in this case.  

But because Defendant fails to show the exceptionality of this case, there is no need to address 

Mr. Rothschild’s involvement or litigation history in this action. 

 The concluding remarks in Elite Lighting are equally applicable here:  

The Court has presided over many patent cases, particularly given its participation 
in the Patent Pilot Program.  The substantive case was weak, and Plaintiff’s 
approach to the case does raise some concern that it pursued litigation for its own 
sake, for the sake of leverage in co-pending litigation, or some other improper 
purpose.  But, that has not been clearly established, and the case does not stand 
out in that regard.  For their part, Defendant litigated economically and directly, 
saving both sides a great deal in fees, which is its own reward.  Taking into 
account the totality of the circumstances, the Court should find that this case is 
not exceptional. 

   
Elite Lighting v. DMF, Inc., et al., Case No. CV 13-1920-GW-(JCGx), 2014 WL 12600966, at 

*6 (C.D. Cal. June 30, 2014).  

IV.   CONCLUSION 
 
 The Court would DENY Defendant’s Motion for Attorneys’ Fees (Docket No. 45-2).  
 


