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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 

CELLULAR COMMUNICATIONS § 
EQUIPMENT LLC, § 
 § 
 Plaintiff, § 
 § No. 2:15-cv-00576-RWS-RSP 
v.  § 
 § LEAD CONSOLIDATED CASE 
AT&T INC., et al., § 
 § 
 Defendants. § 

REPORT AND RECOMMENDATION 

Defendant Apple Inc.’s Motion for Summary Judgment of Invalidity of U.S. Patent 

No. 8,570,957 Under 35 U.S.C. § 101 [Dkt. # 453] (Apple’s Motion) is before the Court. 

Specifically, Apple asks the Court to conclude claims 1–3 and 7–9 of the ’957 Patent are 

unpatentable under 35 U.S.C. § 101.  For the reasons that follow, Apple’s Motion should 

be GRANTED. 

I. BACKGROUND 

U.S. Patent 8,570,957 concerns communications technology and, more specifically, 

power headroom reporting. ’957 Patent at 1:15–16. In a communications network, power 

control headroom is the difference between the nominal maximum transmission power of 

a mobile device (or other user equipment) and the actual transmission power of the device. 

Id. at 4:16–19. User devices (e.g., mobile phones) send power headroom reports to the 

network either at regular intervals or upon the occurrence of certain trigger conditions. Id. 
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at 4:21–26. When the network receives a power headroom report, it can evaluate the report 

and reallocate network resources as necessary. See id. at 4:1–8. 

Power headroom reporting is not new. The ’957 Patent’s specification, for example, 

describes power headroom reports of “conventional implementations,” which only indicate 

the extent to which nominal maximum transmission power of a device exceeds its actual 

transmission power. Id. at 4:63–66. But if the device is exceeding its nominal maximum 

transmission power, conventional implementations report “zero” to the network. Id. at 

5:10–14 (referring to the concept of “missing power”). The network’s ignorance of any 

such “missing power” can reduce performance because the network doesn’t know to adjust 

for this condition. See id. at 4:8–12. 

To address this, the ’957 Patent teaches reporting the difference between the nomi-

nal maximum transmission power of a device and its actual power even if that difference 

is negative—that is, even if actual power exceeds maximum transmission power. Id. at 

5:15–22. Thus, whereas a conventional implementation would only report a power control 

headroom of 0 dB in the case of “missing power,” a corresponding embodiment of the ’957 

Patent may report between -23 dB and 0 dB. Id. at 6:15–17. 

The ’957 Patent refers to this improvement relative to a conventional implementa-

tion as an “extension” or “shift” of the lower limit of the reporting range. Id. at 5:15–22 

(noting “the power headroom reporting is extended to both directions”); id. at 6:13–14 

(“Certain embodiments of the present invention may result in a shift of the range covered 

by headroom reporting.”). Claim 1 is directed to this “extension” or “shift” by reciting 
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a processor configured to determine a power headroom report; 
and 

a transmitter configured to transmit the headroom report, 
wherein the processor is configured to determine the power 
headroom report with both positive and negative values of 
power headroom, as applicable, in which negative values 
indicate the missing power in dB to fulfill transmission re-
quirements, and 

wherein the processor is configured to determine the power 
headroom by subtracting the nominal maximum transmis-
sion power and the power that the apparatus would use if it 
did not apply maximum power limitations, wherein the re-
sult of said subtracting is not limited to zero and positive 
values. 

Id. at 9:11–24 (emphasis added). Claim 2, which depends from claim 1, specifies the 

claimed device is more specifically “user equipment,” but does not otherwise limit the 

claim relative to claim 1. Claim 3, which also depends from claim 1, requires the power 

headroom report to be a digital 6-bit report configured to identify a power headroom level 

between 40 dB and -23 dB in 1 dB intervals. Claims 7–9 are analogous method claims. 

II. APPLICABLE LAW 

Section 101 of the Patent Act sets forth subject matter eligible for patent protection: 

“any new and useful process, machine, manufacture, or composition of matter, or any new 

and useful improvement thereof.” 35 U.S.C. § 101. Courts recognize, however, that § 101 

excludes laws of nature, natural phenomena, and abstract ideas. Alice Corp. Pty. Ltd. v. 

CLS Bank Int’l, 134 S. Ct. 2347, 2354 (2014) (noting that an implicit exception for laws of 

nature, natural phenomena, and abstract ideas has been recognized for over 150 years). But 
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the line between patent-eligible subject matter and unpatentable concepts can be blurry. 

See, e.g., MySpace, Inc. v. GraphOn Corp., 672 F.3d 1250, 259 (Fed. Cir. 2012) (“Our 

opinions spend page after page revisiting our [§ 101] cases and those of the Supreme Court, 

and still we continue to disagree vigorously over what is or is not patentable subject mat-

ter.”). 

In Alice, the Supreme Court articulated a two-step test for distinguishing claims di-

rected to laws of nature, natural phenomena, and abstract ideas from claims directed to 

patent-eligible applications of those concepts. Alice’s first step requires a court to determine 

if a claim is directed to one of these concepts. Alice, 134 S. Ct. at 2355; see also Ultramer-

cial, Inc. v. Hulu, LLC, 722 F.3d at 1340 (“The question of eligible subject matter must be 

determined on a claim-by-claim basis.”). To do so, the court should look at the “focus of 

the claimed advance over the prior art” and decide whether the claim’s “character as a 

whole” is directed to excluded subject matter. Affinity Labs of Texas, LLC v. DIRECTV, 

LLC, 838 F.3d 1253, 1257 (Fed. Cir. 2016); see also Internet Patents Corp. v. Active Net-

work, Inc., 790 F.3d 1343, 1346 (Fed. Cir. 2015) (considering the claims “in their entirety 

to ascertain whether their character as a whole is directed to excluded subject matter”). The 

court, however, must avoid oversimplifying key inventive concepts of the claim or down-

playing an invention’s benefits by looking at the claim generally and ignoring its specific 

requirements. McRO, Inc. v. Bandai Namco Games Am., Inc., 837 F.3d 1299, 1313 (Fed. 

Cir. 2016). 

Alice’s second step requires the court to consider the elements of each claim—both 
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individually and together—to determine whether the additional elements beyond the inel-

igible concept transform the nature of the claim into a patent-eligible application. Alice, 

134 S. Ct. at 2355. For example, a claim directed to an ineligible concept may become 

patent-eligible when it includes unconventional steps that confine the claims to a particular 

application of the principle, Mayo Collaborative Servs. v. Prometheus Labs., Inc., 566 U.S. 

66, 84 (2012), see also DDR Holdings, LLC v. Hotels.com, L.P., 773 F.3d 1245, 1257 (Fed. 

Cir. 2014); or where specific technological modifications solve a problem or improve the 

functioning of a known system, see Trading Techs. Int’l, Inc., v. CGQ, Inc., No. 2016-1616, 

2017 WL 192716, at *3 (Fed. Cir. Jan. 18, 2017). But a claim likely remains patent-ineli-

gible if it describes only post-solution activity that is purely conventional or obvious. Mayo, 

566 U.S. at 79; Alice, 134 S. Ct. at 2358 (noting “wholly generic computer implementation 

is not generally the sort of additional feature that provides any practical assurance that the 

process is more than a drafting effort designed to monopolize the abstract idea itself”). 

III. DISCUSSION 

A. Alice Step 1 Applied to Claims 1–3 and 7–9 of the ’957 Patent 

Claims 1–3 are directed to an apparatus for determining and reporting any “missing 

power.” To that end, claim 1 recites an apparatus that generates a power headroom report 

by subtracting the “power that the apparatus would use if it did not apply maximum power 

limitations” from the “the nominal maximum transmission power.” See Claim Constr. 

Mem. & Order [Dkt. # 339] at 12; see also ’957 Patent at 9:20–22, 9:61–63. The specifi-

cation does not teach, nor does claim 1 recite, any particular structural configuration for, 
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or particular method of, determining the missing power. Rather, claim 1 only recites a ge-

neric processor and transmitter of the sort used in conventional implementations of power 

headroom reporting. ’957 Patent at 6:51–54. And although the specification teaches using 

improved power headroom reporting to improve network resource allocation, id. at 6:39–

41, claim 1 recites no such use. The Court therefore concludes the focus of the claimed 

advance—the determination and reporting of any missing power—reflects that claim 1’s 

character as a whole is directed to the patent-ineligible concept of calculating and reporting 

the missing power of a network device. Cf. Parker v. Flook, 437 U.S. 584, 594–95 (1978) 

(holding that a mathematical formula for computing alarm limits in a catalytic conversion 

process was a patent-ineligible abstract idea). 

The Court reaches the same conclusion about claims 2–3. Claim 2 simply specifies 

the claimed apparatus is “user equipment,” but does not substantively limit the claim. 

Claim 3 requires the report to be a digital 6-bit report configured to identify a power head-

room level between 40 dB and -23 dB in 1 dB intervals, which amounts to use of conven-

tional computer technology to represent the value of power control headroom in binary 

form. These limitations do nothing to change the claims’ character as a whole, and the 

Court therefore concludes claims 2–3 are also directed to unpatentable concepts. 

The Court also reaches the same conclusion about claims 7–9. Claim 7 is analogous 

to claim 1 in that it recites determining and transmitting a power headroom report without 

limiting the report to zero or positive values. ’957 Patent at 9:54–58. Thus, as with claim 

1, the focus of the claimed advance reflects the claim’s character as a whole is directed to 
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the patent-ineligible concept of calculating and reporting the missing power of a network 

device. Claims 8–9 do nothing to change that character, and the Court therefore concludes 

these two claims are also directed to unpatentable concepts for the same reasons articulated 

with respect to claims 2–3. 

CCE argues that Diamond v. Diehr, 450 U.S. 175 (1981), and Thales Visionix Inc. 

v. United States, 850 F.3d 1343 (Fed. Cir. 2017), compel a different conclusion, CCE’s 

Resp. [Dkt. # 475] at 4, but both cases are distinguishable. In Diamond v. Diehr, the Su-

preme Court recognized a claim containing a mathematical formula is patent eligible if it 

applies that formula in a structure or process which, when considered as a whole, is per-

forming a function which the patent laws were designed to protect. Here, though, there is 

no such application; the claimed device simply transmits the mathematical result of the 

formula to other network equipment. 

In Thales Visionix, the claims at issue specified a particular configuration of inertial 

sensors and a particular method of using raw data from the sensors to more accurately 

calculate the position and orientation of an object on a moving platform. Thales Visionix, 

850 F.3d at 1348–49. In contrast, claim 1 of the ’957 Patent is not directed to any particular 

structural configuration, but simply recites two well-known components already used in 

more conventional implementations of power headroom reporting.  

The proper step-one analysis of the claims is closer to that of Electric Power Group, 

LLC v. Alstom S.A., 830 F.3d 1350 (Fed. Cir. 2016), which considered patent eligibility of 

method claims directed to detecting events on an interconnected power grid. In its step 1 
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analysis, the court recognized each of (1) collecting information, (2) analyzing that infor-

mation, and (3) displaying results of the collection and analysis, as within the abstract-idea 

category, and concluded the claims did not recite any assertedly inventive technology for 

performing those functions. Electric Power Group, 830 F.3d at 1353–54. Here, claim 1 

requires nothing more than conventional computer equipment (a processor and a transmit-

ter) to collect information (a power control headroom report which includes any “missing 

power”) and present that information in the form of the power headroom report to the net-

work. Clearly the focus of claim 1 is not an improvement to the processor and transmitter 

as tools, but on an independently abstract idea that uses the processor and transmitter as 

tools. See Enfish, LLC v. Microsoft Corp., 822 F.3d 1327, 1335–36 (Fed. Cir. 2016) (“The 

first step in the Alice inquiry in this case asks whether the focus of the claims is on the 

specific asserted improvement in computer capabilities or, instead, on a process that qual-

ifies as an “abstract idea” for which computers are invoked merely as a tool.”). 

Accordingly, the Court concludes claims 1–3 and claims 7–9 are directed to a pa-

tent-ineligible abstract idea under Alice’s Step 1. 

B. Alice Step 2 Applied to Claims 1–3 and 7–9 of the ’957 Patent 

The Court next considers whether claims 1–3 and 7–9 contain an element or com-

bination of elements sufficient to ensure the claims are directed to more than the abstract 

idea. See Alice, 134 S. Ct. at 2355. The Court concludes they do not. 

Instead, claims 1–3 only require conventional computer and network equipment in 

the form of a processor and a transmitter, and claims 7–9 implement the conventional steps 
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of determining and transmitting a power headroom report. Nothing in the patent suggests 

the equipment and steps are any different than the equipment and steps necessary to deter-

mine and transmit a power headroom report in a conventional implementation. Indeed, the 

processor and transmitter are of the type found in mobile phones and other user equipment. 

’957 Patent at 6:51–54. And “steps like transmitting and determining do not provide in-

ventive concepts in most circumstances.” CCE’s Resp. [Dkt. # 475] at 12. Thus, having 

already concluded the focus of these claims is directed to an abstract idea, the Court con-

cludes—after considering the elements of each claim both individually and as an ordered 

combination—there is no inventive concept amounting to significantly more than the ab-

stract idea. 

In its opposition, CCE notes that district courts have routinely found claims eligible 

where they applied mathematical principles to improve the functioning of cellular net-

works. CCE’s Resp. [Dkt. # 475] at 5. This argument is not persuasive because, while it 

may be true, claims 1 and 7 recite no such improved functionality. Instead, these claims 

recite only the specific structure and steps necessary to determine the power control head-

room (the processor) and then present that determination to the network for use (the trans-

mitter).  The claims do not add unconventional steps over those used in prior implementa-

tions of power headroom reporting.  Perhaps the network will then use the content of the 

power headroom report to more efficiently allocate network resources, but such use is not 

recited in these claims. 

The Court reaches the same conclusion about claims 2–3 and claims 8–9, as these 
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claims don’t include specific technological modifications that solve a problem or improve 

the functioning of the network. Claim 2 and claim 8, for example, simply specify the 

claimed apparatus is user equipment. Claim 3 and claim 9 require the report to be a 6-bit 

report configured to identify a power headroom level between 40 dB and -23 dB in 1 dB 

intervals, which is simply using conventional computer technology to digitally represent 

the value of power control headroom in binary form.1 

Accordingly, claims 1–3 and 7–9 are not significantly more than the underlying ab-

stract idea. 

                                                 
1 CCE argues claim 3 and claim 9 require an extra bit to represent negative power levels, 
and thus the ’957 Patent represents an insight that this additional bit is worth the improve-
ments it achieves of more efficient allocation of network resources. CCE Resp. [Dkt. # 
475] at 7; see also id. at 11 (“the improved reports recited in the claims make a technolog-
ical choice to send additional information (additional bits that allow negative reporting) to 
improve resource allocation in cellular networks”). Nowhere, however, does the specifica-
tion reflect such an insight or explain this balancing of the cost of additional overhead 
relative to the benefit of more efficient allocation of network resources. Moreover, nowhere 
does the specification explain that 6 bits is more than the number of bits used by conven-
tional implementations. 

In fact, conventional implementations would also require 6 bits because they report power 
headroom values between 0 dB and 40 dB (41 discrete levels). ’957 Patent at 6:14–15. At 
most, 5 bits can represent 32 (or 25) discrete levels (e.g., between 0 dB to 31 dB in 1 dB 
increments). Also, if CCE’s implementation reserves one bit for indicating whether the 
power control headroom is negative or positive, 6 bits could not represent power control 
headroom in a range between -23 dB and 40 dB in 1 dB increments (64 discrete levels); 
rather, that implementation could at best represent 32 negative values and 32 positive val-
ues. 
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IV. CONCLUSION AND RECOMMENDATION 

Having first concluded claims 1–3 and 7–9 of the ’957 Patent are directed to an 

abstract idea, and then having concluded these claims do not contain an element or combi-

nation of elements that amounts to significantly more than the underlying abstract idea, the 

Court determines that these claims are directed to unpatentable subject matter. The Court 

therefore RECOMMENDS that Apple’s Motion [Dkt. # 453] be GRANTED. 

A party’s failure to file written objections to the findings, conclusions, and recom-

mendations contained in this report within 14 days bars that party from de novo review by 

the district judge of those findings, conclusions, and recommendations and, except on 

grounds of plain error, from appellate review of unobjected-to factual findings and legal 

conclusions accepted and adopted by the district court. Fed. R. Civ. P. 72(b)(2); see 

Douglass v. United Servs. Auto. Ass’n, 79 F.3d 1415, 1430 (5th Cir. 1996) (en banc). 

payner
Judge Roy S. Payne


