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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 

STRAGENT, LLC. 

 

 

 

v. 

 

 

BMW OF NORTH AMERICA, LLC, BMW 

MANUFACTURING CO., LLC, AND 

BAYERISCHE MOTOREN WERKE 

AKTIENGESELLSCHAFT. 

§ 

§ 

§  

§ 

§             CIVIL ACTION NO. 6:16-cv-446- 

§   RWS-KNM 

§   

§         

§ 

§ 

§ 

 

 

STRAGENT, LLC. 

 

 

 

v. 

 

 

MERCEDES-BENZ USA, LLC, 

MERCEDES-BENZ U.S. 

INTERNATIONAL, INC., DAIMLER 

NORTH AMERICA CORPORATION AND 

DAIMLER AG. 

§ 

§ 

§ 

§ 

§             CIVIL ACTION NO. 6:16-cv-447- 

§   RWS-KNM 

§            

§   

§         
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STRAGENT, LLC. 

 

 

 

v. 

 

 

VOLVO CARS OF NORTH AMERICA, 

LLC, AND VOLVO CAR CORPORATION 

(A/K/A/ VOLVO PERSONVAGNAR AB). 

 

§ 

§ 

§ 

§             CIVIL ACTION NO. 6:16-cv-448- 

§   RWS-KNM 

§   

§         

§ 

§ 

§ 

 

 

REPORT AND RECOMMENDATION 

OF THE UNITED STATES MAGISTRATE JUDGE 

 

 Before the Court are Defendants’ Motions to Dismiss Plaintiff’s Direct and Indirect 

Infringement Claims in each of the above-styled cases (6:16-cv-446, Doc. No. 11; 6:16-cv-447, 
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Doc. No. 10; 6:16-cv-448, Doc. No. 9).  The Court recommends GRANTING these Motions with 

leave for Plaintiff to replead in each of the cases. 

BACKGROUND 

Plaintiff filed the above-styled three cases on May 20, 2016.1   The -446 Defendants 

(“BMW Defendants”), the -447 Defendants (“Mercedes Defendants”), and the -448 Defendants 

(“Volvo Defendants”) (collectively, “Defendants”) have all filed Motions to Dismiss under 

Federal Rule of Civil Procedure 12(b)(6).  All three motions deal with similar issues of law and 

fact, and will therefore be discussed together.   

This is an industry standards case.  Doc. No. 1 at 4–6.  Plaintiff argues that each Defendant 

makes and sells software that complies with the Automotive Open System Architecture 

(“AUTOSAR”) Standard, and that Defendants’ compliance with the AUTOSAR Standard 

necessarily entails infringement of U.S. Pat. Nos. 8,029,705 (“the ’705 Patent”) and 8,566,843 

(“the ‘843 Patent”).  Id.   

 The AUTOSAR Standard is a technology that manages growing electrical complexity in 

the electronics, semiconductor and software industry.  Id. at 3.  The AUTOSAR Standard 

comprises, among other things, a set of specifications describing software architecture components 

and defining their interfaces.  Id.  The AUTOSAR Standard provides a common infrastructure for 

automotive systems based on standardized interfaces for the different software layers.  Id. 

APPLICABLE LAW 

 Regional circuit law applies to motions to dismiss for failure to state a claim.  McZeal v. 

Sprint Nextel Corp., 501 F.3d 1354, 1355–56 (Fed. Cir. 2007).  “The central issue is whether, in 

                                                 
1 Unless otherwise specified, all docket citations in this Report are to the ‘446 case.  To the extent the parties raise 

different arguments in their motions to dismiss and related briefing, the Court will address them.  Otherwise, the 

documents in the ‘446 case are representative of the documents in the ‘447 and ‘448 cases. 
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the light most favorable to the plaintiff, the complaint states a valid claim for relief.”  Id. at 1356 

(internal quotations omitted); Doe v. MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008).  

 To survive a motion to dismiss under Rule 12(b)(6), a complaint must contain a “short and 

plain statement of the claim showing that the pleader is entitled to relief.”  FED. R. CIV. P. 8(a).  In 

deciding a motion under Rule 12(b)(6), a court “accepts all well-pleaded facts as true, viewing 

them in the light most favorable to the plaintiff’s.”  Katrina Canal Breaches Litig., 495 F.3d 191, 

205 (5th Cir. 2007) (quoting Martin K. Eby Constr. Co. v. Dall. Area Rapid Transit, 369 F.3d 464, 

467 (5th Cir. 2004)).  Although the plaintiff need not provide detailed factual allegations, he must 

plead facts that, when accepted as true, state a claim for relief that is “plausible on its face.”  Bell 

Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007); Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).   

“Determining whether a complaint states a plausible claim for relief is a very context-

specific task.”  Bill of Lading Transmission & Processing Sys. Patent Litig., 681 F.3d 1323, 1337 

(Fed. Cir. 2012) (internal quotations omitted).  The court may consider “the complaint, any 

documents attached to the complaint, and any documents attached to the motion to dismiss that 

are central to the claim and referenced by the complaint.”  Lone Star Fund v. Barclays Bank PLC, 

594 F.3d 383, 387 (5th Cir. 2010).  In the patent context, a patentee need only plead facts sufficient 

to place the alleged infringer on notice as to what he must defend.  Cellular Commc'ns Equip. LLC 

v. HTC Corp., 2016 WL 4204136, at *2 (E.D. Tex. Aug. 9, 2016) (citing McZeal v. Sprint Nextel 

Corp., 501 F.3d 1354, 1355–56 (Fed. Cir. 2007)). 

A. Direct Infringement 

 Prior to its recent abrogation, Federal Rule of Civil Procedure 84 provided that form 

pleadings automatically satisfy the pleading requirements of Rule 8(a).  Ruby Sands LLC v. Am. 

Nat'l Bank of Texas, 2016 WL 3542430, at *2 (E.D. Tex. June 28, 2016).  In practice, compliance 
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with Form 18 effectively immunized a claimant from attack regarding the sufficiency of the 

pleading.  Id.  Form 18 in patent cases required only the following to state a claim for direct 

infringement: (1) an allegation of jurisdiction; (2) a statement that the plaintiff owns the patent; 

(3) a statement that the defendant has been infringing the patent by making, selling, or using the 

device embodying the patent; (4) a statement that the plaintiff has given the defendant notice of its 

infringement; and (5) a demand for an injunction.  Id.  Following the abrogation of Rule 84, Form 

18 no longer provides a safe harbor for direct infringement claims.  Id.   

Now, to state a claim for direct infringement, a plaintiff must explicitly plead facts to 

plausibly support the assertion that the defendant “without authority makes, uses, offers to sell, or 

sells any patented invention . . . during the term of the patent.”  35 U.S.C. § 271(a); FED. R. CIV. 

P. 8(a); Ruby Sands LLC, 2016 WL 3542430, at *2.  Cases involving tangible inventions and 

relatively straightforward claims may require less detail to state a claim and provide fair notice to 

the accused infringer.  Uniloc USA, Inc. v. Avaya, Inc., No. 6:15-cv-1168, Doc. No. 48 at 7 (E.D. 

Tex. May 13, 2016).  In contrast, cases involving more nebulous, less tangible inventions such as 

computer software methods may require a higher degree of specificity to provide proper notice to 

the defendant.  Id. (quoting Patent Harbor, LLC v. DreamWorks Animation, Inc., 2012 U.S. Dist. 

LEXIS 114199, at *13 (E.D. Tex. July 27, 2012)).  To this end, a plaintiff may “rely on industry 

standards to demonstrate infringement so long as the devices actually practice . . . those standards.”  

On Track Innovations Ltd. v. T-Mobile USA, Inc., 106 F. Supp. 3d 369, 378 (S.D.N.Y. 2015) 

(citing Fujitsu Ltd. v. Netgear Inc., 620 F.3d 1321, 1327 (Fed. Cir. 2010)). 

B. Indirect Infringement 

A claim for induced infringement under 35 U.S.C. § 271(b) requires that: (1) there be an 

an act of direct infringement by another; (2) the defendant knowingly induced the infringement; 
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and (3) the defendant had the specific intent to encourage the other’s infringement.  Content Guard 

Holdings, Inc. v. Amazon.com, Inc., 2015 WL 1432158, at *2 (E.D. Tex. Mar. 30, 2015) (citing 

MEMC Elec. Materials, Inc. v. Mitsubishi Materials Silicon Corp., 420 F.3d 1369, 1378 (Fed. Cir. 

2005)).   

The knowledge element requires that “the alleged infringer knew or should have known 

his actions would induce actual infringement, [which] necessarily includes the requirement that he 

or she knew of the patent.”  Ruby Sands LLC, 2016 WL 3542430, at *3 (citing DSU Med. Corp. 

v. JMS Co., Ltd., 471 F.3d 1293, 1304 (Fed. Cir. 2006)).  “Knowledge of the patent can be shown 

directly or through evidence of willful blindness on the part of the Defendant.”  Script Sec. Sols. 

LLC v. Amazon.com, Inc., 170 F. Supp. 3d 928, 936 (E.D. Tex. 2016).  In order to prove knowledge 

by evidence of willful blindness, the patentee must show that the defendant (1) subjectively 

believes that there is a high probability that a fact exists and (2) has taken deliberate actions to 

avoid learning of that fact.  Id. 

The intent element requires that the defendant specifically intended for its customers to 

infringe the asserted patents; it is not enough that an accused inducer merely intends to cause others 

to perform certain acts which are ultimately found to infringe.  Global-Tech Appliances, Inc. v. 

SEB S.A., 563 U.S. 754, 766 (2011).   

ANALYSIS 

 

A. Direct Infringement 

Plaintiff makes three primary allegations related to infringement.  First, Plaintiff identifies 

the claim(s) from each asserted patent that it alleges Defendants infringe.  Doc. No. 1 at 5, 6.  

Second, Plaintiff argues that “the patents in suit address [AUTOSAR-compliant] systems.”  Id. at 

4.  Third, Plaintiff submits that Defendants’ automobile vehicles and automobile parts (“the 
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accused products”) comply with the AUTOSAR Standard.  Id.  Plaintiff concludes that Defendants 

directly infringe claims 1–6 of the ’705 Patent and claim 51 of the ‘843 Patent.  Id. at 5, 6. 

The BMW Defendants contend that Stragent’s direct infringement allegations are deficient 

under Rule 12(b)(6) because they simply identify a technical standard without further explanation. 

Doc. No. 11 at 7.2  Stragent responds that its Complaint is sufficient under Rule 12(b)(6) because 

it has specifically identified the AUTOSAR Standard and has pled that any electronic control unit 

in Defendants’ automobiles that practices the AUTOSAR Standard infringes the asserted claims 

of the patents in suit (“asserted claims”).  Doc. No. 14 at 7.3   

Plaintiff relies on the Federal Circuit’s opinion in Fujitsu Ltd. v. Netgear Inc., which 

approved of comparing asserted claims to an industry standard to show infringement.  620 F.3d 

1321, 1327 (Fed. Cir. 2010).4  The Fujitsu court noted that “if an accused product operates in 

accordance with a standard, then comparing the claims to that standard is the same as comparing 

the claims to the accused product.”  Id.  See also Broadcom Corp. v. ITC, 542 F.3d 894 (Fed. Cir. 

                                                 
2 The Volvo Defendants similarly argue that “Stragent’s Complaint does not compare even a single limitation of any 

of the asserted claims to any vehicle, vehicle component or any portion of the AUTOSAR Standard.”  See No. 6:16-

cv-448, Doc. No. 9 at 7.  The Mercedes Defendants’ argument for dismissal is similar to the BMW and Volvo 

Defendants’ arguments.  The Mercedes Defendants argue that Stragent’s direct infringement allegations fail to comply 

with Twombly and Iqbal because “Stragent does not identify how any vehicle or vehicle part allegedly meets any 

limitation of the claims of the asserted patents.”  No. 6:16-cv-447, Doc. No. 10 at 5.   
3 It is not clear whether the Parties dispute that following the abrogation of Form 18, a plaintiff may plausibly plead 

direct infringement by alleging standard compliance.  See Doc. No. 15 at 2 (“BMW does not dispute Stragent’s 

assertion that ‘[i]t is well-established law that infringement can be demonstrated by showing that a defendant practices 

a standard that effectively requires infringement.’”).  But see id. at 6 (“Stragent’s reliance on another form-controlled 

case . . . for the proposition that it can be appropriate to rely on industry standards to demonstrate infringement so long 

as the devices actually practiced those standards, is similarly misplaced.”) (citing On Track Innovations Ltd. v. T-

Mobile USA, Inc., 106 F. Supp. 3d 369, 378 (S.D.N.Y. 2015)).  The Court notes that following the abrogation of Form 

18 pleading, at least two other courts have recognized the propriety of pleading infringement by relying on standard-

compliance.  See Network Managing Sols., AT&T Inc., 2017 WL 472080, at *1 (D. Del. Feb. 3, 2017); Audio MPEG, 

Inc. HP Inc. v. Società Italiana Per Lo Sviluppo Dell' Elettronica Spa, No., 2016 WL 7010947, at *8 (E.D. Va. July 

1, 2016).  Moreover, Defendants cite to no case law implying that after the abrogation of Form 18, standard-

compliance is never sufficient to survive a Rule 12(b)(6) motion.  See generally Doc. No. 15.  Thus, to the extent this 

point is in dispute, the Court notes that following the abrogation of Form 18, pleading infringement by demonstrating 

standard-compliance may, in some instances, be sufficient under Rule 12(b)(6).  
4 Although Plaintiff only cites to Fujitsu Ltd. v. Netgear Inc. in its response opposing the BMW Defendants’ Motion 

to Dismiss, Plaintiff’s general argument that standard compliance is enough to plead direct infringement remains 

constant throughout all three of its Responses. 
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2008) (holding a claim was not infringed by comparing it to an industry standard rather than an 

accused product); Dynacore Holdings Corp. v. U.S. Philips Corp., 363 F.3d 1263 (Fed. Cir. 2004) 

(same).  

While the Federal Circuit in Fujitsu held that compliance with an industry standard may 

be sufficient to establish patent infringement, the court raised some caveats.  620 F.3d at 1327.  

First, the court noted that “in many instances, an industry standard does not provide the level of 

specificity required to establish that practicing the standard would always result in infringement.”  

Id.  Second, the court stated that in some instances, “the relevant section of the standard is optional, 

and standard . . . compliance alone would not establish that the accused infringer chooses to 

implement the optional section.”  Id.  The court advised: 

in these instances, it is not sufficient for the patent owner to establish 

infringement by arguing that the product admittedly practices the standard, 

therefore it infringes. In these cases, the patent owner must compare the 

claims to the accused products or, if appropriate, prove that the accused 

products implement any relevant optional sections of the standard.  This 

should alleviate any concern about the use of standard compliance in 

assessing patent infringement.  Only in a situation where a patent covers 

every possible implementation of a standard will it be enough to prove 

infringement by showing standard compliance.   

 

Id. (emphasis added). 

For instance, in Network Managing Solutions LLC v. AT&T, the plaintiff made three 

primary allegations against the defendants related to direct infringement:  

First, Plaintiff identifies at least one claim from each asserted patent that it 

alleges Defendants infringed.  Second, Plaintiff alleges that the [relevant] 

Standards incorporate the technologies covered by the patents.  Third, 

Plaintiff also alleges on information and belief that Defendants adopted the 

[relevant] Standards.  

 

2017 WL 472080, at *1 (D. Del. Feb. 3, 2017).  The court dismissed the plaintiff’s complaint as 

insufficient under Rule 12(b)(6) because:  
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the plaintiff knows its own patents.  The standards are public.  Saying on 

“information and belief” that the standards “incorporate the fundamental 

technologies” covered by the patents, without more, is insufficient to 

plausibly allege that to practice the standard necessarily means that a 

defendant also practices the patent. 

 

By contrast, in Audio MPEG, Inc. HP Inc. v. Società Italiana Per Lo Sviluppo Dell’ 

Elettronica Spa, the plaintiff not only alleged that the defendant’s products infringed the asserted 

claims because they complied with a relevant industry standard, it also identified a common 

element between the standard and the patent claims.  No. 2:16-cv-82, Doc. No. 1 at 4 (E.D. Va. 

July 1, 2016).  Specifically, the plaintiff’s complaint stated:  

claim 26 of the ‘396 Patent claims a formula for calculating the number of 

information packets in one frame, and it claims the ability to decode content 

that is structured according to the formula.  A version of that formula is 

present in Section 2.4.3.1 of ISO/IEC 11172-3, and is essential to that 

standard, such that any encoded file that complies with the MPEG 

Standards must utilize an arrangement of packets per frame that complies 

with the formula.  Accordingly, products capable of decoding an audio 

signal that has been encoded in compliance with the MPEG Standards (e.g., 

an MP3 file) necessarily infringe the ‘396 Patent. 

 

Id. (emphasis added). 

In holding that the complaint adequately alleged direct infringement, the court noted:  

Plaintiffs detail how the Complaint states plausible allegations of direct 

infringement . . . The “Complaint alleges that any device that complies with 

the MPEG Standards—such as Dell’s devices—necessarily infringes each 

of the Asserted Patents” . . . . Additionally, “the Complaint specifically 

identifies at least one claim of each of the Asserted Patents that covers 

technology essential to the MPEG Standards” . . . . Additionally, “the 

Complaint alleges that certain Dell computers contained unlicensed 

software that complied with the MPEG Standard.”   

 

Audio MPEG, Inc. HP Inc. v. Società Italiana Per Lo Sviluppo Dell' Elettronica Spa, No. 2:15-cv-

73 at Doc. No. 159, 2016 WL 7010947, at *8 (E.D. Va. July 1, 2016) (citing Compl. at ¶¶ 25, 29, 

32, 34–35, 39).  See also Dynacore Holdings Corp. v. U.S. Philips Corp., 363 F.3d 1263, 1277 
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(Fed. Cir. 2004) (noting that there was nothing in the relevant industry standard implying that 

compliant networks met the limitation that was central to each claim in the asserted patent). 

 Here, Stragent alleges that the accused products infringe the asserted claims because they 

comply with the AUTOSAR Standard.  See generally Doc. No. 1.  However, since Stragent has 

adduced no facts suggesting that the asserted claims “cover every possible implementation of [the 

AUTOSAR Standard],” Stragent must connect either the accused products to the asserted claims, 

or the AUTOSAR Standard to the asserted claims.  See Fujitsu Ltd. v. Netgear Inc., 620 F.3d 1321, 

1327 (Fed. Cir. 2010); Broadcom Corp. v. ITC, 542 F.3d 894, 894 (Fed. Cir. 2008); Dynacore 

Holdings Corp., 363 F.3d at 1263.   

Stragent’s allegation that “the patents in suit address [AUTOSAR-compliant] systems” 

does not do either.  Doc. No. 1 at 4.  First, it is unclear what Stragent means by “address.”  

“Address” could mean that the asserted claims and the AUTOSAR Standard share a common 

element, that the asserted claims contain an element that is essential to the AUTOSAR Standard, 

or simply that the asserted claims and the AUTOSAR Standard are both related but share no 

common elements.  Moreover, even if the Court construes “address” in Stragent’s favor to mean 

that the asserted claims contain an element which is essential to the AUTOSAR Standard, the 

direct infringement allegations are still deficient under Rule 12(b)(6).  As Plaintiff concedes in its 

Complaint, “[t]here have been several releases [or versions] of AUTOSAR, . . . .”  Id. at 3.  This 

is exactly the type of situation in which Fujitsu cautioned against “establish[ing] infringement by 

arguing that the product admittedly practices the standard.”  620 F.3d at 1327. 

 Unlike the complaint in Audio MPEG, which identified a formula common to both the 

asserted claims and the industry standard, and which explained how any file that complied with 

the industry standard must also comply with that common formula, Stragent’s Complaint identifies 
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no common element between the AUTOSAR Standard and the asserted claims, nor does it explain 

how the accused products, by complying with the AUTOSAR Standard, also infringe the asserted 

claims.  Audio MPEG, Inc. v. Società Italiana Per Lo Sviluppo Dell’ Elettronica Spa, No. 2:16-

cv-82, Doc. No 1 at 4 (E.D. Va. Dec. 21, 2015).  Such threadbare allegations do not put Defendants 

on notice as to what they must defend against under Rule 12(b)(6).  Cellular Commc'ns Equip. 

LLC v. HTC Corp., 2016 WL 4204136, at *2 (E.D. Tex. Aug. 9, 2016) (citing McZeal v. Sprint 

Nextel Corp., 501 F.3d 1354, 1355–56 (Fed. Cir. 2007)). 

 Plaintiff responds that reliance on Fujitsu Ltd. v. Netgear Inc. in the Rule 12(b)(6) context 

is a “plain[] distort[ion] of the law” because that case arose in the context of a summary judgment 

denial.  Doc. No. 14 at 11. 5   Plaintiff further states that in Fujitsu, “the [c]ourt stated the 

requirements for proving infringement at trial, and did not in any way imply that such proof was 

required of a short and plain statement of the claim.  Plaintiff does not have to present its trial 

proof in the Complaint.”  Id. (emphasis added).   

The Court does not expect Plaintiff to present proof of any kind.  Rather, the Court expects 

Plaintiff to plausibly plead its claims for direct infringement.  The elements of direct infringement 

are the same whether evaluated in the context of a motion for summary judgment under Rule 56 

or a motion to dismiss under Rule 12(b)(6).  To survive a motion to dismiss, the plaintiff must 

allege the elements, and to survive a motion for summary judgment, the plaintiff must adduce 

evidence showing the elements.  See Kyriakoulis v. Dupage Health Ctr., Ltd., 2014 WL 1257937, 

at *2 (N.D. Ill. Mar. 27, 2014) (“Whether [a] question of law is decided on a motion to dismiss or 

a motion for summary judgment is immaterial; the law is the same either way.”); Vieira v. Honeoye 

                                                 
5 Since neither the Mercedes Defendants nor the Volvo Defendants cite to Fujitsu Ltd. v. Netgear Inc.  in their Motions 

to Dismiss, Stragent only makes this argument in its response to the BMW Defendants’ Motion to Dismiss.  Doc. No. 

14 at 11. 
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Cent. Sch. Dist., 2013 WL 1915770, at *4 (W.D.N.Y. May 8, 2013) (“Although Losch involved a 

summary judgment motion, the principle of law, that a valid § 1983 complaint against a 

governmental entity must allege the challenged policy and injury suffered, is clearly applicable at 

the pleading stage . . . . Consequently, whether on a motion to dismiss, or a motion for summary 

judgment, the standard is the same—to hold a municipality liable, such as BOCES here, the 

complaint must allege [for a motion to dismiss], or the proof must show [for a summary judgment 

motion] that the alleged constitutional harm was the result of a municipal policy or custom.”) 

(emphasis added). 

To this end, other courts have applied the substantive law from Fujitsu (namely, that a 

patentee may rely on standard compliance to show infringement only if the patent covers every 

possible implementation of the standard) to cases at different procedural postures.  Audio MPEG, 

Inc. HP Inc. v. Società Italiana Per Lo Sviluppo Dell' Elettronica Spa, No. 2:15-cv-73 at Doc. No. 

159, 2016 WL 7010947, at *8 (E.D. Va. July 1, 2016) (applying the law from Fujitsu to a motion 

to dismiss); On Track Innovations Ltd. v. T-Mobile USA, Inc., 106 F. Supp. 3d 369, 378 (S.D.N.Y. 

2015) (applying the law from Fujitsu to determine whether expert testimony, which relied on 

standard compliance to argue infringement, was sufficiently reliable).  Additionally, Plaintiff’s 

argument is internally inconsistent, as Plaintiff’s own response brief cites to Fujitsu and On Track 

Innovations for the notion that a patentee may rely on industry standards when pleading direct 

infringement.  Doc. No. 14 at 6.6    

                                                 
6 Relatedly, Stragent argues that without access to Defendants’ internal information, including their source code, 

Plaintiff cannot identify all of the electronic control units in any particular automobile that practice the AUTOSAR 

Standard.  Doc. No. 14 at 9 (citing K-Tech Telecommunications, Inc. v. Time Warner Cable, Inc., 714 F.3d 1277 (Fed. 

Cir. 2012)).  However, the Court makes no such demand.  Although Plaintiff may satisfy its pleading obligations by 

making such an identification, it may also do so by linking the AUTOSAR Standard to the asserted claims.  Indeed, 

Plaintiff knows its own patents, and the details of the AUTOSAR Standard are public information. Network Managing 

Sols., LLC v. AT&T Inc., 2017 WL 472080, at *1 (D. Del. Feb. 3, 2017).   
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Plaintiff next argues that the “specifications that [the BMW Defendants are] demanding in 

a complaint are essentially indistinguishable from the disclosures required by P.R. 3-1 and P.R. 3-

2.”  Id. at 8-9.  P.R. 3-1 requires a plaintiff to disclose, among other things: the allegedly infringing 

device(s) by name or model number, if known; a chart identifying specifically where each element 

of the asserted claim is found within each accused instrumentality; and whether each element of 

each asserted claim is claimed to be literally present or present under the doctrine of equivalents.  

P.R. 3-2 requires, among other things, that a plaintiff produce documents evidencing: the 

conception, reduction to practice, design and development of each claimed invention, and a copy 

of the file history for each patent in suit.  Requiring Stragent to plausibly plead a nexus between 

the AUTOSAR Standard and the asserted claims hardly equates to a demand that Stragent provide 

product model numbers, infringement contention charts, or documents of any kind.   

B. Indirect Infringement 

Plaintiff next makes the following allegations related to indirect infringement of the ’705 

Patent: 

Defendants have also induced and encouraged the direct infringement of 

claims 1–6 of the ’705 Patent by Defendants’ resellers and retailers, and 

their customers and end users, by intentionally directing them and 

encouraging them to practice, within the United States the patented method 

utilizing one or more devices that utilize and incorporate the patented 

invention.  Defendants provide automobiles and parts that necessarily 

require resellers and retailers, and their customers and end users, to practice 

the inventions in order to make use of the automobiles and parts.  Thus, 

Defendants are liable for indirect infringement of the ’705 Patent pursuant 

to 35 U.S.C. § 271(b). 

 

Doc. No. 1 at 5.   

“In order to survive a motion to dismiss, the complaint must: (1) adequately plead direct 

infringement by a defendant’s customers; (2) contain facts plausibly showing that the defendant 

specifically intended for its customers to infringe the asserted patents; and (3) contain facts 
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plausibly showing that the defendant knew that the customers’ acts constituted infringement.”  

Content Guard Holdings, Inc. v. Amazon.com, Inc., 2015 WL 1432158, at *2 (E.D. Tex. Mar. 30, 

2015) (citing Bill of Lading Transmission & Processing Sys. Patent Litig., 681 F.3d 1323, 1339 

(Fed. Cir. 2012)).  Defendants contend that Stragent’s indirect infringement allegations are 

deficient under Rule 12(b)(6) because they: (1) are inherently contradictory; (2) fail to allege facts 

sufficient to support a reasonable inference that Defendants acted with knowledge of the ’705 

patent; and (3) fail to allege any facts sufficient to support a reasonable inference that Defendants 

specifically intended any third party to infringe the ’705 patent.  Doc. No. 11 at 9–13. 

As a threshold matter, Stragent’s indirect infringement claims fail because the Complaint 

has not plausibly pled that the AUTOSAR-compliant products directly infringe the asserted claims. 

“[W]here there has been no direct infringement, there can be no induced infringement under § 

271(b).”  Limelight Networks, Inc. v. Akamai Techs., Inc., 134 S.Ct. 2111, 2117 (2014); Dynacore 

Holdings Corp. v. U.S. Philips Corp., 363 F.3d 1263, 1277 (Fed. Cir. 2004) (citing Met-Coil Sys. 

Corp. v. Korners Unlimited, Inc., 803 F.2d 684, 687 (Fed. Cir. 1986)).   Alternatively, Stragent’s 

induced infringement allegations against the Defendants should also be dismissed for failure to 

plausibly plead both the knowledge and specific intent elements.  Content Guard Holdings, Inc., 

2015 WL 1432158, at *2.   

a. The Knowledge Element 

 Defendants’ first two contentions are related.  Defendants first argue that Stragent’s 

Complaint provides no factual allegations sufficient to support a finding that any of the Defendants 

acted with knowledge of the ’705 Patent.  Doc. No. 11 at 10.  Second, Defendants submit that 

Stragent’s indirect infringement allegations are inherently contradictory because Stragent alleges 

that Defendants “induced and encouraged direct infringement—i.e., that they have induced 
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infringement at a time prior to the filing of the Complaint, . . . then concedes that [t]he filing of 

this Complaint constitutes notice in accordance with 35 U.S.C. § 287.”  Id. at 10 (internal 

quotations omitted) (emphasis in original).  Defendants contend that “the Complaint fails to 

explain how Defendants could both (a) not know of the asserted patents, yet (b) persuade others to 

engage in infringing conduct.”  Id.   

The knowledge element of induced infringement requires that “the alleged infringer knew 

or should have known his actions would induce actual infringement, [which] necessarily includes 

the requirement that he or she knew of the patent.”  Ruby Sands LLC v. Am. Nat'l Bank of Texas, 

2016 WL 3542430, at *3 (E.D. Tex. June 28, 2016) (citing DSU Med. Corp. v. JMS Co., Ltd., 471 

F.3d 1293, 1304 (Fed. Cir. 2006)). 

In its Response opposing the Mercedes Defendants’ Motion to Dismiss, Stragent states that 

“[c]ontrary to Defendant’s assertion . . . , the [C]omplaint does not attempt to state a claim of pre-

suit infringement, but asserts notice sufficient for post-suit infringement.”   No. 6:16-cv-447, Doc. 

No. 15 at 8.  It is thus clear that Stragent does not seek relief for induced infringement against the 

Mercedes Defendants based on their conduct, pre-filing.   

However, regarding the BMW Defendants and the Volvo Defendants, it is unclear whether 

Stragent seeks relief for acts of induced infringement that occurred before the Complaint was filed, 

after the Complaint was filed, or both.  In its Response opposing the BMW Defendants’ Motion 

to Dismiss, Stragent states “Plaintiff does not know whether BMW in fact knew about Plaintiff’s 

patent portfolio prior to the Complaint, in light of prior litigations filed by Plaintiff against BMW’s 

apparent suppliers of AUTOSAR components.  However, even if BMW did not know of the 

Plaintiff’s patent portfolio prior to the Complaint, the Complaint asserts notice sufficient for post-
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suit infringement.”  No. 6:16-cv-447, Doc. No. 14 at 12.  Stragent makes an identical argument in 

its Response to the Volvo Defendants’ Motion to Dismiss.  No. 6:16-cv-448, Doc. No. 11 at 11.   

To the extent Stragent is alleging induced infringement claims against the Mercedes 

Defendants or the Volvo Defendants for acts that occurred before the Complaint was filed, they 

should be dismissed under Rule 12(b)(6) for failure to plausibly plead the knowledge element of 

35 U.S.C. § 287.  Although Stragent states that there are prior litigations filed by Plaintiff against 

Defendants’ apparent suppliers of AUTOSAR components, Stragent also concedes that it “does 

not know whether [Defendants] in fact knew about Plaintiff’s patent portfolio prior to the 

Complaint.”  Doc. No. 14 at 12.  Further, Plaintiff does not plead that the Defendants took 

deliberate actions to avoid learning of the existence of the patents in suit, i.e., were willfully blind.  

Script Sec. Sols. LLC v. Amazon.com, Inc., 170 F. Supp. 3d 928, 936 (E.D. Tex. 2016).  Thus, 

since Plaintiff has failed to plausibly plead that the Mercedes and Volvo Defendants had pre-suit 

knowledge of the patent, it fails to state an indirect infringement claim for acts occurring before 

the suit was filed. 

However, to the extent that Stragent alleges induced infringement against all three 

Defendants based on their post-filing conduct, Stragent’s reliance on the initial Complaint to show 

knowledge of the ’705 Patent is sufficient to plausibly demonstrate knowledge under 35 U.S.C. § 

287.  Id. at 937.  This approach, although rejected by some district courts, is consistent with the 

decisions of the Eastern District of Texas, and of most courts that have recently considered the 

issue.  Id.; Achates Reference Pub., Inc. v. Symantec Corp., 2013 WL 693955, at *2 (E.D. Tex. 

Jan. 10, 2013) (“Because the Complaint alleges that the infringement is ongoing, it is plausible 

that some induced infringement has occurred during the pendency of this case.”); Regents of the 

Univ. of Minn. v. AT&T Mobility LLC, 135 F. Supp. 3d 1000, 1010–12 (D. Minn. Sept. 29, 2015) 
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(surveying district courts and finding that district courts in Delaware, the Eastern District of Texas, 

the Northern District of California, and the Northern District of Illinois have allowed post-

complaint inducement to be pleaded based on knowledge acquired as a result of a defendant’s 

receipt of the complaint).  Thus, to the extent Plaintiff asserts claims of post-complaint inducement 

against all three Defendants, Plaintiff has plausibly plead the knowledge element under Rule 

12(b)(6). 

b. The Specific Intent Element  

Defendants finally contend that Stragent’s induced infringement claims fail under Rule 

12(b)(6) because they do not plead facts suggesting that Defendants had the specific intent to cause 

their customers to infringe the asserted claims.  Doc. No. 11 at 11.   The intent element of induced 

infringement requires that the accused inducer specifically intends for its customers to infringe the 

asserted patents; it is not enough that an accused inducer merely intends to cause others to perform 

certain acts which are ultimately found to infringe.  Global-Tech Appliances, Inc. v. SEB S.A., 563 

U.S. 754, 766 (2011).  “Generic allegations that [defendants] provide instructional materials along 

with accused products, without more, are insufficient to create a reasonable inference of specific 

intent for purposes of an induced infringement claim.”  Am. Vehicular Scis. LLC v. Mercedes-Benz 

U.S. Int’l, Inc., No. 6:13-cv-307, Doc. No. 77 at 6 (E.D. Tex. Feb. 7, 2014) (citing Doc. No. 1 at 

15–17).   

For instance, in American Vehicular Sciences LLC, the complaint stated that:  

Mercedes-Benz induces its customers to directly infringe the ’078 Patent by 

providing its customers and others with detailed explanations, instructions, 

and information as to arrangements, applications, and uses of the Infringing 

Systems that promote and demonstrate use of the Infringing Systems.  

Mercedes-Benz also knows that its actions induce its customers to directly 

infringe the ’078 Patent.  At least as of the commencement of this action, 

April 3, 2013, Mercedes-Benz knows of the ’078 Patent and that customer 

use of the Infringing Systems directly infringes the ’078 Patent.  Mercedes-
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Benz is thus also liable for infringement of the ’078 Patent pursuant to 35 

U.S.C. § 271(b). 

 

No. 6:13-cv-307, Doc. No. 18 at 4 (E.D. Tex. June 24, 2013).   

The court noted that the defendant did not allege that the detailed explanations, instructions, 

and information directed customers to act in an infringing manner, and as such, failed to allege 

any facts that established a plausible inference that the defendants had the specific intent to induce 

its customer’s infringing actions.  Id. at 7–8; see also Ethernet Innovations, LLC v. Cirrus Logic, 

Inc., 2013 WL 8482270, at *4 (E.D. Tex. Mar. 6, 2013) (dismissing the plaintiff’s indirect 

infringement claim under Rule 12(b)(6) because merely alleging that the defendant supplied 

infringing systems and provided instructions to its customers did not create a reasonable inference 

of specific intent to induce direct infringement); Core Wireless Licensing S.A.R.L. v. Apple Inc., 

2015 WL 5000397, at *4 (E.D. Tex. June 3, 2015) (holding that although “[i]n a broad sense, the 

provision of instructions by an accused infringer may indicate specific intent to induce 

infringement” , “failing to allege any facts identifying, even at a basic level, which functionalities 

of the accused products are at issue, or how the instructions direct customers to use those products 

in an infringing manner, falls short of satisfying Rule 8’s notice requirement”) (citing Ethernet 

Innovations, LLC, 2013 WL 8482270, at *4). 

By contrast, in BMC Software, Inc. v. ServiceNow, Inc., the plaintiff not only stated that 

the [d]efendants encouraged their customers to infringe the asserted claims of the patent in suit, 

but also recounted the ways in which [the] [d]efendants encouraged the infringement through 

advertisements, promotions, and publications of demonstrational videos, case studies, and 

tutorials.  2015 WL 2379333, at *3 (E.D. Tex. May 18, 2015).  The court held that the plaintiff’s 

complaint was sufficiently plausible to plead a claim of induced infringement under Rule 12(b)(6).  

Id. 
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Like the complaints in Core Wireless, Ethernet Innovations, and American Vehicular 

Services, Stragent only alleges generic statements that the Defendants provide customers with 

infringing devices along with instructions.  See generally Doc. No. 1.  Unlike the complaint in 

BMC Software, Inc., Stragent fails to allege “how the instructions direct customers to use those 

products in an infringing manner.”  2015 WL 2379333, at *3; Core Wireless Licensing S.A.R.L., 

2015 WL 5000397, at *4. 

 Stragent responds that “[i]f, as pled in the Complaint, the practice of AUTOSAR infringes 

the patent claims, then inducement to infringe claims 1–6 of the ’705 Patent is established as a 

matter of law anytime Defendants sold the car to be operated.”  Doc. No. 14 at 1.7  This argument 

is primarily deficient because, as discussed above, Plaintiff has failed to plausibly allege a 

connection between the AUTOSAR Standard and the asserted claims.   

Alternatively, even if Plaintiff had plausibly pled that the practice of the AUTOSAR 

Standard necessarily infringes the claims of the asserted patents, Plaintiff cites to no case law 

supporting its argument that by merely selling a standard-compliant product, a defendant has 

plausibly demonstrated the specific intent element of induced infringement.  As a result, the Court 

recommends dismissing Plaintiff’s allegation of indirect infringement against all of the Defendants 

in all three cases. 

 

                                                 
7 As against the Mercedes Defendants, Plaintiff similarly responds that “[i]f, as pled in the Complaint, the practice of 

AUTOSAR infringes the patent claims, then inducement to infringe claims 1–6 of the ’705 Patent is established as a 

matter of law anytime Defendants sold the car to be operated.  As Defendants note, the Complaint states that 

Defendants provide automobiles and parts that necessarily require resellers and retailers, and their customers and end 

users, to practice the inventions in order to make use of the automobiles and parts.’”  No. 6:16-cv-447, Doc. No. 15 at 

7 (citing Doc. No. 1 at ¶ 15).    

As against the Volvo Defendants, Plaintiff similarly responds that “[i]f, as pled in the Complaint, the practice 

of AUTOSAR infringes the patent claims, then inducement to infringe claims 1–6 of the ’705 Patent is established as 

a matter of law anytime Volvo sold a car to be operated in this country.  By selling a car that invariably utilizes 

AUTOSAR for communication between electronic control units, Volvo is forcing the operators to practice the patented 

AUTOSAR methods.”  No. 6:16-cv-448, Doc. No. 11 at 15.   
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CONCLUSION 

 The Court recommends GRANTING the following Motions to Dismiss Plaintiff’s Direct 

and Indirect Infringement Claims: 6:16-cv-446, Doc. No. 10; 6:16-cv-447, Doc. No. 10; 6:16-cv-

448, Doc. No. 9.  The Court further recommends that Stragent’s Complaints in all three cases be 

DISMISSED without prejudice, and that Stragent be permitted to file an amended complaint in 

each of the cases within fourteen days of the date this Report and Recommendation is 

electronically docketed.   

Within fourteen days after receipt of the magistrate judge’s report, any party may serve and 

file written objections to the findings and recommendations of the magistrate judge.  28 U.S.C. § 

636(b).  A party’s failure to file written objections to the findings, conclusions and 

recommendations contained in this Report shall bar that party form de novo review by the district 

judge of those findings, conclusions and recommendations and, except upon grounds of plain error, 

from attacking on appeal the unobjected-to proposed factual findings and legal conclusions 

accepted and adopted by the district court.  Douglass v. United Servs. Auto Assn, 79 F.3d 1415, 

1430 (5th Cir 1996) (en banc), superseded on other grounds by statute, 29 U.S.C. § 636(b)(1) 

(extending the time to file objections from ten to fourteen days). 

 

 So ORDERED and SIGNED this 3rd day of March, 2017.


